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THE HAGUE CONVENTION RESPECTING THE RIGHTS 

AND DUTIES OF NEUTRAL POWERS IN 

NAVAL WAR 1 

The purpose of this convention, as indicated in the preamble, is 
to harmonize the existing divergent views of states concerning the 
relations between neutrals and belligerents in the event of naval 
war, and to anticipate the difficulties to which such divergence may 
give rise, by framing rules of general application to meet the case 
where hostilities may have unfortunately broken out. 2 

The advantages of an international agreement accomplishing such 
a purpose must be apparent. The benefit derived from the fact of 
codification may in itself, in the estimation of some foreign offices, 
afford ample reason for the approval of rules of conduct not hereto- 
fore believed to be sanctioned by general consent. 

The great problem confronting the committee which prepared, the 
convention was to reconcile the right of the neutral to afford asylum 
with its duty to abstain from participation. 3 

The first four articles of the convention relate to the inviolability 
of neutral territory. Article 1 declares : 

i The text of this convention, with an appended English translation, is con- 
tained in the American Journal of International Law, Supplement, II, 202. 

2 The report of the comity d'eccamen declares : " La chose essentielle, c'est que 
tous sachent a quoi s'en tenir et qu'il n'y ait pas de surprise." (Report to the 
Conference, 3.) 

• The convention was the work of a corniti d'eccamen, by whom it was pre- 
sented to the Third Commission and was, after amendment, reported by that 
commission to the conference. The oomite d'examen was composed of the 
following members: 

President, Count Tornielli (Italy); reporter, Mr. Renault (Prance); Rear- 
Admiral Siegel (Germany); Rear- Admiral Sperry (United States); Commander 
Burlamaqui (Brazil) ; Mr. Lou Tseng-Tsiang (China) ; Mr. Vedel (Denmark) ; 
Captain Chacon (Spain); Sir E. Satow (Great Britain); Captain Castiglia 
(Italy) ; Mr. Tsudsuki (Japan) ; Mr. Hagerup (Norway) ; Lieutenant-Com- 
mander Ferraz (Portugal) ; Mr. Tcharykow (Russia) ; Mr. de Hammerskjold 
(Sweden); and Turkhan Pasha (Turkey). 
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Belligerents are bound to respect the sovereign rights of neutral powers 
and to abstain, in neutral territory or neutral waters, from any act which 
would, if knowingly permitted by any power, constitute a violation of 
neutrality. 

Article 2 declares: 

Any act of hostility, including capture and the exercise of the right 
of search, committed by belligerent war ships in the territorial waters of 
a neutral power, constitutes a violation of neutrality and is strictly 
forbidden. 

These provisions arouse inquiry, first, as to the nature and extent, 
of the duty of the belligerent to respect neutral territory; secondly, 
concerning the duty of the neutral to prevent violations of neutrality. 

That neutral territory should not be the scene of naval hostilities 
is generally appreciated. The principle of the inviolability of the 
territory of a state is not, however, due to the existence of a condition 
of war between other powers, or to the neutral character of the state 
itself. Each nation, by reason of its political independence, has the 
right to insist that no act in derogation of its sovereignty be com- 
mitted within its territory or territorial waters. 4 An act of war 
there perpetrated by the naval vessel of a friendly state is as offensive 
to the local sovereign as the commission of a common crime. 

It is to be observed also that the duty of the belligerent to respect 
neutral territory is not measured by the neutral's duty of prevention. 
There may be places within the territorial waters of the neutral 
where a naval engagement would be offensive to the local sovereign, 
and where the latter, by reason of its lack of knowledge or power, 
might be under no obligation to either belligerent to prevent the 
conflict. 5 

It is essential that within neutral waters every belligerent act be 
forbidden, the commission of which, if tolerated by the neutral, 
would constitute a breach of neutrality on its part. This is accom- 
plished by article 1. 

The prohibition expressed in article 2 is comprehensive and em- 
phatic. Inquiry is made whether the prohibition is intended to cover 

* Report to the Conference, 3 and 4. 
" Id., 3-4. 
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every possible situation. Although a belligerent can not be said to 
possess the right to commit warlike acts in neutral waters, it is not 
true that all such acts are, on principle, unjustifiable. The com- 
mission of an act of hostility on grounds of self-defense is not a 
wrong to the neutral. It is unnecessary to elaborate circumstances 
warranting such conduct. It may be observed, however, that the 
belligerent war ship which fires the first shot at the enemy is not 
necessarily taking the initiative, or beginning hostilities. 6 

Article 3 declares : 

When a ship has been captured in the territorial waters of a neutral 
power, this power must employ, if the prize is still within its jurisdic- 
tion, the means at its disposal to release the prize, with its officers and 
crew, and to intern the prize crew. 

If the prize is not in the jurisdiction of the neutral power, the captor 
government, on the demand of that power, must liberate the prize, with 
its officers and crew. 

When the neutral has faithfully employed the means at its dis- 
posal either to prevent the commission of the hostile act or to undo 
the wrong which may have been done, its duty is fulfilled. The 
practice of nations indicates clearly that the neutral is not the 
guarantor of the safety of belligerent vessels within the territorial 
waters of the former. 7 

It is obviously just that provision should be made imposing on the 
captor government the duty to liberate a prize with its officers and 
crew wrongfully taken in neutral waters. 

Article 4 declares that — 

A prize court can not be set up by a belligerent on neutral territory 
or on a vessel in neutral waters. 

The reporter points out the fact that this article simply embodies 
what has long been the law of nations. It was accepted without 
dispute. 8 

« See Lawrence, Inter. Law, 541 ; Hershey, Inter. Law and Diplomacy of the 
Russo-Japanese War, 262, note. Compare award of the arbitrator in the case 
of the Brig General Armstrong, Moore, Inter. Arbitrations, II, 1092; see also 
Hall, Inter. Law, 5th ed., 624. 

7 See Moore, Inter. Law Dig., VII, 1092, 1095, 1101. 

8 Report to the Conference, 6. 
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Article 5 declares: 

Belligerents are forbidden to use neutral ports and waters as a base 
of naval operations against their adversaries, and in particular to erect 
wireless telegraphy stations or any apparatus for the purpose of com- 
municating with the belligerent forces on land or sea. 

Propositions formulated by Great Britain, Japan, and Russia all 
opposed the idea that neutral territory should serve as a base of bel- 
ligerent operations. 9 While that principle was generally appre- 
ciated, its application to certain situations was found difficult. The 
prohibition of the erection of wireless telegraphy stations for the 
purpose indicated was appropriate and necessary in view of the 
uses made of that method of communication during the war between 
Russia and Japan. 10 

Article 6 declares: 

The supply, in any manner, directly or indirectly, by a neutral power 
to a belligerent power, of war ships, ammunition, or war material of any 
kind whatever is forbidden. 

The principle here expressed meets with general acceptation. 
Supply by a neutral government of what is forbidden in article 6 
would constitute participation in the conflict. Impartial participa- 
tion is not to be tolerated. 11 

As "Walker declares : 

Neutrality does not consist in the mere impartial treatment of oppos- 
ing belligerents, but in the entire abstinence from any assistance of either 
party in his warfare. 12 

» Id., 6. 

i» See Hershey, Inter. Law of the Russo-Japanese War, 115-119, 121-125; 
report of M. Fauchille to the Institute of International Law, 1906, Annuaire. 
XXI, 76. 

"But see Report of Mr. Carpenter, Senate Committee on the Sale of Arms 
by the Ordnance Department, May 11, 1872, with reference to the right of the 
United States to sell to the French Government munitions of war during the 
Franco-Prussian war. S. Rep. 183, 42d Cong., 2d sess. Moore, Inter. Law. Dig., 
VII, 973-974. Compare Hall, Inter. Law, 5th ed., 598. See also Mr. Day, Secre- 
tary of State, to Mr. Hay, ambassador to Great Britain, telegram, June 25, 
1898, MS. Inst. Great Britain, XXXII, 680; Mr. Moore, Acting Secretary of 
State, to Mr. Hay, telegram, June 26, 1898, id., 683; Moore, Inter. Law Dig., 
VII, 868. 

12 Science of Inter. Law, 374. 
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The question suggests itself whether the prohibitions of article 6 
are intended to cover the ease where a neutral government consents 
to the sale, by its own citizens, of a merchant vessel subsidized by 
such government for its own service in time of war, and where the 
real purchaser is a belligerent, which, upon receipt of the vessel, 
commissions it as a cruiser. If the merchant vessel, by reason of the 
provisions of a subsidy contract, may be said to belong to the aux- 
iliary or reserve naval force of the neutral, the permission of, or 
consent to, the sale by such state may be reasonably regarded as an 
act by the neutral power itself. 13 

Article 7 declares : 

A neutral power is not bound to prevent the export or transit, for the 
use of either belligerent, of arms, ammunitions, or, in general, of any- 
thing which could be of use to an army or fleet. 

These provisions aroused no discussion and received barest com- 
ment at The Hague. That fact illustrates well the general acqui- 
escence in the existing practice of maritime nations which imposes no 
obligation on the neutral to prevent a traffic which can not, neverthe- 
less, be regarded as lawful. The supply of what may be of use to a 
fleet or an army is wrongful because it is a direct aid to the belliger- 
ent, and thus constitutes participation in the conflict. 14 

is See T. E. Holland, " Neutral Duties in Maritime War," Proceedings of the 
British Academy, II, 2, translated and published in Rev. D. Inter. P. Leg. Comp., 
2d series, VII, 359. See also Oppenheim, II, 344; Hershey, Inter. Law and 
Diplomacy of the Russo-Japanese War, 91-93, 110. 

M On the wrongfulness of such traffic Professor Moore, in the course of an 
instructive commentary, says in part: 

" The acts which individuals are forbidden to commit and the acts which 
neutral governments are obliged to prevent are by no means the same; precisely 
as the acts which the neutral government is obliged to prevent and the acts which 
it is forbidden to commit are by no means the same. The supply of materials 
of war, such as arms and ammunition, to either party to an armed conflict, 
although neutral governments are not obliged to prevent it, constitutes on the 
part of the individuals who engage in it a participation in hostilities, and as 
such is confessedly an unneutral act. Should the government of the individual 
itself supply such articles it would clearly depart from its position of neutrality. 
The private citizen undertakes the business at his own risk, and against this 
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That restraint of the participant is the privilege of the belligerent 
rather than the duty of the neutral is a principle so widely accepted 
at the present time that its formal recognition in article 7 is not 
surprising. 

Article 8 declares: 

A neutral government is bound to employ the means at its disposal to 
prevent the fitting out or arming of any vessel within its jurisdiction 
which it has reason to believe is intended to cruise, or engage in hostile 
operations, against a power with which that government is at peace. 
It is also bound to display the same vigilance to prevent the departure 
from its jurisdiction of any vessel intended to cruise, or engage in hostile 
operations, which has been adapted entirely or partly within the said 
jurisdiction for use in war. 

That this article should without difficulty have been agreed upon 
by a committee of experts in 1907, representing the leading maritime 
poAvers, proves the truth of M. Rivier's statement that no nation 
would to-day dream of contesting the principles laid down in the 
Neutrality Eules of the Treaty of AVashington of May 8, 187l. 1B 

It was not the character of the act to be prevented, but rather the 
measure of exertion which the neutral ought to employ to prevent 
the fitting out or arming of vessels within its jurisdiction, which 
provoked the divergent views of the United States and Great Britain 



risk his government can not assure him protection without making itself a party 
to his unneutral act." (Inter. Law Dig., VII, 748-752, citing Heft'ter, Bergson's 
ed. by Geffeken (1883), 384; Kent, Inter. Law, 2d ed., by Abdy, 330; Woolsey, 
Inter. Law, sees. 193, 194; Manning, Law of Nations, Amos's ed., 352; Creasy, 
First Platform of Inter. Law, 604; Holland, Studies in Inter. Law, 124-125; 
Baker's First Steps in Inter. Law, 281; Washington's Neutrality Proclamation 
of April 22, 1793, Am. State Papers, For. Pel., I, 140; President Grant's Neu- 
trality Proclamation, Aug. 22, 1870, Wharton's Inter. Law Dig., Ill, 607-608; 
Brazilian circular, April 29, 1898, Proclamations and Decrees during the War 
with Spain; Great Britain's Proclamation of April 23, 1898; British Proclama- 
tions, 31, 35.) See also "Observations on the Law of Contraband of War, by 
Hon. Charles B. Elliott, 24th report, Proceedings of International Law Associa- 
tion, 1907, 118, 135-138. 

is Rivier, Principes du Droit des Gens, II, 408, cited in Moore, Inter. Law 
Dig., VII, 1070, note d. For text of the Washington Rules, see Moore, Inter. 
Law Dig., VII, 1059. 
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before the Geneva Tribunal. 18 The " due diligence " which the 
Washington Eules declared the neutral was bound to exercise was a 
vague description of the measure of exertion to be made. That such 
language was capable of varying interpretations could not be gain- 
said. 17 

The comite d'examen, in preparing article 8, adopted the first of 
the Washington Eules with two sensible modifications. The dili- 
gence of the neutral to prevent the fitting out of a vessel within its 
jurisdiction is determined by " the means at its disposal." The neu- 
tral is called upon to use " the same vigilance " (la meme surveil- 
lance) to prevent the other acts described. 

The question suggests itself whether the duty of the neutral is, 
according to a reasonable interpretation of article 6, dependent upon 
the intention of the owner of the vessel which is armed and fitted out 
in the neutral state. Suppose the intention of the owner is merely, 
as Dana suggests — 

to prepare an article of contraband merchandise, to be sent to the market 
of a belligerent, subject to the chances of capture and of the market. 18 

It is not to be anticipated that a court of arbitration would test the 
duty of the neutral expressed in article 6 by the state of mind of such 
an individual. 19 The probable employment of the vessel, the likeli- 

i« Concerning the measure of exertion imposed by the Washington Eules, see 
Moore's Inter. Law Dig., VII, 1073-1074; also Moore, Inter. Arbitrations, I, 
670-678. 

it That the Washington Rules needed revision was clearly appreciated by the 
Institute of International Law. The revision, however, which that eminent body 
adopted at its meeting at The Hague in 1875 has not escaped criticism. For the 
text of the revision, see Annuaire, I, 139. An English translation is contained 
in Moore's Inter. Law Dig., VII, 1071, note. 

is Dana's Wheaton, 563, note. 

19 Compare the Santissima Trinidad, 7 Wheat., 283 ; United States v. Quincy, 
6 Peters, 445; United States v. The Meteor, 3 American Law Review, 173, sc. 
Scott's Cases, 711. See also Revised Statutes, sees. 5283, 5284. 

Said the Geneva Tribunal : " The ' due diligence ' referred to in the first and 
third of the said rules ought to be exercised by neutral governments in exact 
proportion to the risks to which either of the belligerents may be exposed, from 
a failure to fulfill the obligations of neutrality on their part." (Moore, Inter. 
Law Dig., VII, 1060.) 
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hood of its engagement in hostilities against a belligerent, are the 
facts which are made the cause of vigilance. A neutral state may 
well have reason to believe that a vessel " is intended " to engage in 
hostile operations although there be no evidence that such is the 
intention of the vessel's owner. 

An amendment to article 8 was proposed by Brazil, which pro- 
vided that belligerent war vessels under construction in neutral terri- 
tory should, with their armament, when ordered more than six 
months prior to the declaration of war, be given over to the officers 
and crew designated to receive them. The amendment was rejected 
by the comdte d'examen. Brazil and Denmark alone favored the 
proposition. Germany, Norway, Portugal, Russia, and Turkey 
abstained from voting. 20 

Article 9 declares : 

A neutral power must apply equally to the two belligerents the con- 
ditions, restrictions, or prohibitions made by it in regard to the admis- 
sion into its ports, roadsteads, or territorial waters, of belligerent war 
ships or of their prizes. 

Furthermore, a neutral power may forbid a belligerent vessel which 
has failed to conform to the orders and regulations made by it, or which 
has violated neutrality, to enter its ports or roadsteads. 

That impartiality should at all times mark the conduct of the neu- 
tral in applying restrictions in the use of its own waters is too obvious 
to deserve comment. Emphasis of the right of a neutral to exclude 
a delinquent belligerent seems wise. 

Article 10 declares : 

The neutrality of a power is not affected by the mere passage through 
its territorial waters of war ships or prizes belonging to belligerents. 

Such a declaration may signify that the neutral owes no duty to 
one belligerent to prevent the passage of the other's fleet. The 

20 Report to the Conference, 8. Note the attitude of Great Britain at the out- 
break of the Spanish-American war, forbidding the further construction and 
departure from England of a cruiser and torpedo boat, respectively, then building 
in that country, and purchased by the United States from Brazil prior to the 
commencement of hostilities. Moore, Inter. Law Dig., VII, 861-862, and docu- 
ments there cited. 
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absence of such duty is not, however, decisive of the right of the 
neutral to prevent that very thing. The language of the article 
makes no distinction between the various kinds of territorial waters. 
Such waters obviously include not merely the coastal waters, but also 
narrows or straits connecting unenclosed seas. The comite d'ex- 
amen felt that a neutral lacks the right to prevent belligerent passage 
through waters of the latter kind. 21 

Admiral Sperry declared that the United States could not accept 
the article by reason of " political considerations implied in the ques- 
tion of the passage through territorial waters." 22 

Article 11 declares: 

A neutral power may allow belligerent war ships to employ its licensed 
pilots. 

If entrance into or passage through the territorial waters of a 
neutral state by a belligerent war vessel is not unlawful, there can 
be no impropriety on the part of the former in permitting its own 
official pilots to render such entrance or passage safe. 23 

Where, however, the service desired is pilotage on the high seas, 
and that not for the purpose of entering neutral territorial waters, it 
is open to serious question whether a neutral power should permit its 
own official agent, such as a licensed pilot, to aid the transit. 24 
Although article 11 expresses no limitation as to the zone of lawful 
service, it is extremely doubtful whether it was intended to permit 
belligerent employment of neutral official pilots outside of the terri- 
torial waters of such states. 

21 Report to the Conference, 10. 

22 Id., 10. See U. S. For. Rel., 1898, 968-970, with reference to the terms of 
permission given by Great Britain during the Spanish-American war for the 
passage of four United States revenue cutters from the Great Lakes through 
Canadian canals to the Atlantic coast of the United States. 

2s See sec. 2, par. 6, Danish Neutrality Proclamation, April 27, 1904, For. 
Eel., 1904, 21, 22. 

2* See Rivier, II, 388-391; Oppenheim, Inter. Law, II, 382; Le Moine, Precis 
De Droit Maritime International, 167. 

In the course of a paper by Prof. George Grafton Wilson, read before the 
American Political Science Association, Chicago, Dec. 28-30, 1904, that careful 
writer referred to " pilotage by a neutral of an enemy vessel " as a form of 
unneutral service. 
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Articles 12 to 16, inclusive, relate to the sojourn of belligerent war 
vessels in neutral waters. 

Article 12 declares : 

In the absence of special provisions to the contrary in the legislation 
of a neutral power, belligerent war ships are not permitted to remain in 
the ports, roadsteads, or territorial waters of the said power for more 
than twenty-four hours, except in the cases covered by the present 
convention. 

Several propositions were presented to the comite d'examen with 
respect to the length of the sojourn of belligerent war vessels in neu- 
tral ports. According to the Russian plan it was the prerogative of 
the neutral to determine the length of time. According to propo- 
sitions of Spain, Great Britain, and Japan, such vessels could not 
remain in neutral ports more than twenty-four hours, except under 
exceptional circumstances. The president of the comite, Count 
Tornielli, of Italy, formulated a plan designed to satisfy the two 
systems — by giving the neutral the right to fix the duration of 
the stay, which, in case such right were not exercised, should not 
exceed twenty-four hours. This was acceptable to the delegations 
of Great Britain, Japan, and Portugal, but was opposed by Germany 
and Eussia. The latter two States proposed to except from the 
operation of such a rule neutral ports more or less remote from the 
theater of hostilities. The German delegation presented an amend- 
ment limiting the application of the 24-hour rule to the territorial 
waters of neutral states, " situated in immediate proximity to the 
theater of war," except in cases provided for by the convention. To 
this suggestion Great Britain was opposed, as well as the representa- 
tive of the Netherlands. The German amendment was rejected in 
the comite by a vote of seven to four. The United States, Spain, 
Great Britain, Italy, Japan, the Netherlands, and Turkey opposed 
it ; Germany, Brazil, France, and Eussia favored it ; Denmark, Nor- 
way, and Sweden abstained from voting. The same amendment was 
subsequently presented to the consideration of the Third Commission 
by Admiral Siegel, and was there also rejected. 

M. Tcharykow, in behalf of Eussia, proposed a substitute for 
article 12, which was rejected by the commission. 
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The article in its present form was accepted by the commission 
and reported to the conference. 25 

The strongest reason advanced in favor of article 12, as distin- 
guished from the German plan, is that the former embodies a precise 
rule of conduct, always applicable in the absence of special provisions 
to the contrary adopted by the neutral. 26 

Article 12 makes no distinction between the belligerent war vessel 
which enters neutral waters simply en route to the theater of hostili- 
ties, and that which seeks refuge therein to escape capture. In the 
latter case, if special legislative provisions of the neutral so provided, 
a belligerent war vessel might, according to article 12, be permitted 
to remain longer than twenty-four hours. 

It was the opinion of the United States Naval War College in 
1904, that a belligerent commander seeking to capture a fugitive 
vessel would be justified in protesting against a sojourn of the latter 
for more than twenty-four hours, unless on grounds of special neces- 
sity, and not for military reasons ; 27 also, that the neutral state would 
be obliged to intern the vessel thus seeking its protection. 

The Naval War College in 1905, pursuing the same problem with 
respect to the right as well as the duty of the neutral, reached the 
following conclusion, which in view of the terms of article 12 is 
peculiarly enlightening : 

The precedents of the Russo-Japanese war have led to the definite 
acknowledgment of the correctness of the doctrine of internment by 
neutral states of belligerent vessels seeking refuge from the force of the 
enemy in neutral ports. This principle has been acknowledged or 
definitely acted upon by China, France, Great Britain, Germany, Japan, 
United States, and Russia. These include nearly all the states with con- 
siderable navies. Rarely has any principle received such general recogni- 
tion within so short a period. 

2' Report to the Conference, 11-16. 

26 Report to the Conference, 14. 

27 Naval War College, Inter. Law Situations, 1904, 79-93. There are there 
collected neutrality proclamations of various maritime states which employed 
the 24-hour rule at the time of the Spanish American war. 

See also neutrality proclamations of the United States and certain other powers 
during the Russo-Japanese war. U. S. For. Rel., 1904, 14-35. 

See also Rules Adopted by the Institute of International Law at The Hague 
in 1898, Annuaire, XVII, 285. 
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It may be safely said that the entrance and sojourn for a period of 
more than twenty-four hours in a neutral port will render a belligerent 
vessel which is pursued by the enemy or damaged in battle liable to 
internment. 28 

Article 13 declares : 

If a power which has been informed of the outbreak of hostilities 
learns that a belligerent war ship is in one of its ports or roadsteads, 
or in its territorial waters, it must notify the said ship to depart within 
twenty-foUr hours or within the time prescribed by local regulations. 

The necessity for the notification here provided is obvious. 

Article 14 declares : 

A belligerent war ship may not prolong its stay in a neutral port 
beyond the permissible time except on account of damage or stress of 
weather. It must depart as soon as the cause of the delay is at an end. 

The regulations as to the question of the length of time which these 
vessels may remain in neutral ports, roadsteads, or waters do not apply 
to war ships devoted exclusively to religious, scientific, or philanthropic 
purposes. 

The distinction between the treatment to be accorded belligerent 
war vessels and those specified in the second paragraph is essential 
and deserves the recognition here given. 29 

That damage or stress of weather should serve as a ground for the 
prolongation of the permissible sojourn of the belligerent is reason- 
able and generally appreciated. The extent of the sojourn for pur- 
poses of repair should be considered in connection with article 17. 

Article 15 declares: 

In the absence of special provisions to the contrary in the legislation 
of a neutral power, the maximum number of war ships belonging to a 

28 Naval War College, Inter. Law Situations, 1905, 154, 170. 

29 Note the treatment accorded the U. S. S. Monoeacy by China during the 
Spanish-American war. That vessel was an antiquated ship of light draft em- 
ployed in Chinese waters for the protection of American citizens. It was per- 
mitted to remain in China. See Moore, Inter. Law Dig., VII, 991, citing Mr. 
Day, Secretary of State, to Mr. Denby, minister to China, No. 1593, June 7, 1898, 
MS. Inst. China, V, 566. 

Concerning the case of a Russian vessel about to sail on a scientific expedi- 
tion after coaling at a Norwegian port during the Russo-Japanese war, see 
Takahashi, Inter. Law Applied to the Russo-Japanese War, 353. 
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belligerent which may be in one of the ports or roadsteads of that power 
simultaneously shall be three. 

That a maximum number of war vessels of a belligerent simultane- 
ously in one of the ports or roadsteads of a neutral should be fixed by 
international agreement is not open to dispute. That such maximum 
should not be greater than three seems reasonable and highly advan- 
tageous to the neutral. 30 

Article 16 declares: 

When war ships belonging to both belligerents are present simultane- 
ously in a neutral port or roadstead, a period of not less than twenty- 
four hours must elapse between the departure of the ship belonging to 
one belligerent and the departure of the ship belonging to the other. 

The order of departure is determined by the order of arrival, unless 
the ship which arrived first is so circumstanced that an extension of its 
stay is permissible. 

A belligerent war ship may not leave a neutral port or roadstead until 
twenty-four hours after the departure of a merchant ship flying the flag 
of its adversary. 

The provisions of the first paragraph were regarded as simply 
declaratory of the existing rule of the law of nations, and aroused no 
opposition in the comite. sl 

The order of departure of war ships of both belligerents simul- 
taneously in one of the ports or roadsteads of a neutral furnished a 
problem which provoked discussion. The following plans were sug- 
gested : First, that the neutral should control the order of departure ; 
secondly, that the priority of demands should be taken into consid- 
eration: thirdly, that the weaker naval vessel should depart first; 
fourthly, that the order of arrival should determine the order of 
departure. The last of these met with the approval of the comite. 32 

Article 17 declares : 

In neutral ports and roadsteads belligerent war ships may only carry 
out such repairs as are absolutely necessary to render them seaworthy, 

so It will be remembered that this number of Russian men-of-war, under 
Admiral Enquist, sought asylum at Manila in June, 1905. See Moore, Inter. 
Law Dig., VII, 992. 

3i Report to the Conference, 18. 

32 Id., 18-19. 
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and may not add in any manner whatsoever to their fighting force. The 
authorities of the neutral power shall decide what repairs are necessary, 
and these must be carried out with the least possible delay. 

It will be observed that " ports and roadsteads " are the only waters 
to which reference is here made. Replying to the inquiry of Sir E. 
Satow, why other " territorial waters " were not included, it was 
declared by the reporter that in such waters (other than ports and 
roadsteads) a belligerent would find it difficult to make repairs ; and 
also that the effectual control by the neutral might not there be always 
possible. 33 

There can be no dispute that a belligerent war ship should not be 
permitted to make such repairs as may add to its fighting or military 
force. This principle is generally accepted. 34 

The extent of repairs absolutely necessary to render a belligerent 
war ship seaworthy, and the extent of time to be allowed therefor, 
involve problems which may be raised under articles 14 and 17. 
The terms of these articles clearly give some latitude to the neutral. 
The allowance of a few days might not be regarded as improper, or as 
affording grounds for protest by one of the belligerents. It is not 
believed that extensive repairs, however necessary, requiring several 
weeks for their completion, could be justly permitted. 35 

33 Report to the Conference, 20. 

si Such was the position of the United States during the Russo-Japanese war. 
With respect to the squadron of Admiral Enquist which arrived at Manila early 
in June, 1905, the Secretary of War, at the direction of the President, tele- 
graphed the Governor of the Philippine Islands on June 5, as follows: "Advise 
Russian Admiral that as his ships are suffering from damages due to battle, 
and our policy is to restrict all operations of belligerents in neutral ports, the 
President can not consent to any repairs unless the ships are interned at Manila 
until the close of hostilities." (Naval War College, Situations in Inter. Law, 
1905, 168.) See also Moore, Inter. Law Dig., VII, 992-995, and documents there 
cited. 

sb With reference to the Russian cruiser Lena, which arrived at San Francisco 
Sept. 13, 1904, Mr. Adee, Acting Secretary of State, advised the Russian Am- 
bassador Sept. 14, 1904, in part as follows: "If repaired, only such bare repairs 
can be allowed as may be necessary for seaworthiness and for taking her back to 
nearest home port, and even such repairs can be permitted only on condition 
that they do not prove too extensive." (U. S. For. Rel., 1904, 785-786.) In 
view of the formal application of the captain of the vessel to make needed re- 
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Article 18 declares: 

Belligerent war ships may not make use of neutral ports, roadsteads, 
or territorial waters, for replenishing or increasing their supplies of war 
material or their armament, or for completing their crews. 

This article embodies the principle expressed in the second of the 
Neutrality Eules of the Treaty of Washington of May 8, 1871. 
Instead, however, of declaring it to be the duty of the neutral to 
prevent certain uses of its own waters, as is done in the earlier treaty, 
the belligerent is here directly forbidden to use such waters for the 
purposes specified. That the prohibition should have been extended 
to " territorial waters " as well as to ports and roadsteads was emi- 
nently wise. 

Article 19 declares : 

Belligerent war ships may only revictual in neutral ports or road- 
steads to complete their supplies up to amount usual in time of peace. 

Similarly these vessels may only ship sufficient fuel to enable them to 
reach the nearest port of their country. They may, however, fill up their 
bunkers built to carry fuel, when in neutral countries which have 
adopted this method of determining the amount of fuel to be supplied. 

If, in accordance with the law of the neutral power, the ships are not 
supplied with coal within twenty-four hours of their arrival, the per- 
missible duration of their stay is extended by twenty-four hours. 

The right of the belligerent to revictual and to take fuel were con- 
sidered separately. The first paragraph of the article relating to the 
former was accepted by the comite, without difficulty. 36 

With respect to the supply of fuel to be taken by a belligerent war 
ship divergent views were expressed. Great Britain, on the one 
hand, advocated a rule that the quantity should not in any case 
exceed an amount necessary to enable the vessel to reach the nearest 

pairs, which included new boilers, and the reconstruction of the engines, and 
which would require several months for their completion, the vessel was interned 
by the United States. U. S. For. Eel., 785-790; Moore, Inter. Law Dig., VII, 
999-1000. 

Note attitude of Japan with respect to Russian war ships at Shanghai, Aug. 
1904. Takahashi, Inter. Law Applied to the Russo-Japanese War, 418-436; 
also, U. S. For. Rel., 1904, 426. 

See also Naval War College, Situations in Inter. Law, 1905, 160-170. 

36 Report to the Conference, 21. 
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port of its own country. Russia favored an allowance necessary for 
the continuation of the voyage. Germany urged that a belligerent 
be permitted to fill its bunkers built to carry fuel. 37 The comite 
charged with the study of the problem found it impossible to reach a 
unanimous solution. The German plan received the approval of the 
majority. 38 Its opponents, however, included the United States, 
Spain, Great Britain, Japan, and China. M. Tcharykow, of Russia, 
suggested as a compromise a combination of the English and German 
plans, in the form which was finally adopted as the text of the second 
paragraph of article 19. This was acceptable to a majority of the 
comite. 

The last paragraph of article 19 was an amendment adopted by the 
Third Commission as a substitute for the following provision formu- 
lated by the comite: 

Eevictualing and the taking of fuel do not give the right to prolong 
the legal duration of the sojourn. 39 

It is not to be expected that any rule regulating the amount of fuel 
which a belligerent war vessel may lawfully ship will be regarded 
with equal favor by states of Continental Europe, Great Britain, 
Japan, and the United States. Notwithstanding that fact, may it 

37 At the meetings of the comite Sept. 11 and 12, 1907, Admiral Siegel called 
attention to the difficulty of testing the amount of coal to be shipped by that 
which suffices to take a vessel to its nearest home port. He said that in each 
case a series of questions was presented; that it was necessary to ascertain, for 
example, what was the nearest port, the distance thereto, the speed by which the 
voyage could be made most economically, as well as the quality of coal to be 
supplied. He contended, in brief, that the quantity of fuel to be given would 
change in different situations, and that the neutral would always be obliged to 
assume the responsibility of determining the number of tons of fuel which the 
war ship ought to receive. (Proceedings of Comite, Sept. 11 and 12, pp. 15-16.) 

38 Sir Ernest Satow, on the other hand, contended that the neutral had no right 
to assist the belligerent to reach his adversary; that the sole reason why such 
war ship should be given coal was to prevent the vessel from becoming helpless 
on the high seas; that it should, therefore, be furnished with coal sufficient to 
enable it to preserve its existence; that such was the origin of the rule of test- 
ing the amount by the distance to the nearest home port, a rule accepted in 
practice by almost all states which had formulated regulations on the subject. 
(Proceedings of the Comite, Sept. 11 and 12, p. 14.) 

39 Report to the Conference, 22. 
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not be open to grave doubt whether the desirability of a rule depends 

upon the latitude afforded the neutral in adopting a liberal system 

and thereby enlarging the privilege of the belligerent? Professor 

Holland, who puts the question in somewhat different form, but with 

the same inquiry, says: 

To ask this question may obviously, under modern conditions and 
under certain circumstances, be equivalent to asking whether belligerent 
ships may receive in neutral harbours what will enable them to seek out 
their enemy, and to manoeuvre while attacking him. 40 

Article 20 declares : 

Belligerent war ships which have shipped fuel in a port belonging to a 
neutral power may not within the succeeding three months replenish 
their supply in a port of the same power. 

This provision is plainly reasonable and just. 

Articles 21 to 23 relate to the treatment of prizes in neutral waters. 

Article 21 declares: 

A prize may only be brought into a neutral port on account of unsea- 
worthiness, stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its entry 
are at an end. If it does not, the neutral power must order it to leave 
at once ; should it fail to obey, the neutral power must employ the means 
at its disposal to release it with its officers and crew and to intern the 
prize crew. 

Under no circumstances other than those specified in the first para- 
graph should a prize be brought into a neutral port. 41 

40 Neutral Duties in Maritime War, Proceedings of the British Academy, II, 
6; Moore, Inter. Law Dig., VII, 947. 

On the topic " What regulations should be made in regard to the supply of 
fuel or oil to belligerent vessels in neutral ports ? " the United States Naval War 
College in 1906 concluded, after its usual careful examination of " opinions, pre- 
cedents, practice, and the aims of a regulation," that " the supply of fuel or oil 
within a neutral port to vessels in belligerent service in no case shall exceed 
what is necessary to make the total amount on board sufficient to reach the 
nearest unblockaded port of the belligerent vessel's own state or some nearer 
named destination. 

" The supply may be subject to such other regulation as the neutral may 
deem expedient." (Naval War College, Inter. Law Topics, 1906, 66-87.) 

<u Compare note of Mr. Wheaton, minister to Prussia, to Mr. Upshur, 
Secretary of State, No. 233, Aug. 23, 1843, H. Ex. Doc. 264, 28th Cong., 1st sess., 
4, 6. Moore, Inter. Law Dig., VII, 982. See Cushing, Atty.-Gen., 7 Opinions, 122. 
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As soon, therefore, as such circumstances are at an end, the duty 
to leave the port is apparent. It is well that there was embodied 
in the last paragraph of article 21 the provision charging the neutral 
in such case with the duty not merely to order departure, but also, 
in case of necessity, to employ all available means to release the 
prize, with its officers and crew, and to intern the prize crew. That 
the performance of such a duty is but the exercise of a right possessed 
by the neutral is not to be doubted. 42 

Article 22 declares : 

A neutral power must, similarly, release a prize brought into one of 
its ports under circumstances other than those referred to in article 21. 

This requirement is the necessary consequence of the provisions of 
the preceding article. 

Article 23 declares : 

A neutral power may allow prizes to enter its ports and roadsteads, 
whether under convoy or not, when they are brought there to be seques- 
tered pending the decision of a prize court. It may have the prize taken 
to another of its ports. 

If the prize is convoyed by a war ship, the prize crew may go on board 
the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty. 

The purpose of this article is to render as remote as possible the 
danger of the destruction of prizes. Both in the comite d'examen 
and in the Third Commission Sir Ernest Satow demanded the sup- 
pression of the article on the ground that it contained no real 
guaranty against the alleged right of destroying neutral prizes. 43 

The Report to the Conference calls attention to the fact that the 
provisions of article 23 do not prevent neutral states from excluding 
prizes from their ports ; that the single object is to enable a neutral 
to receive and guard a prize without violating its duty to a bel- 
ligerent; and that in so doing the neutral has largest freedom with 

42 See note of the Reporter in L'Invincible, 1 Wheat. 238, 244; The Estrella, 4 
Wheat. 298, 308-309; The Santissima Trinidad, 7 Wheat. 283, 350-352. 
« Report to the Conference, 26. 
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respect to measures which it may deem necessary to employ for the 
protection and preservation of the prize. 44 

The value of the provisions of article 23 can only be ascertained 
by experiment. Any plan which tends to preserve property without 
imposing an undue burden on the neutral deserves at least the respect 
of maritime states. 45 

Article 24 declares : 

If, notwithstanding the notification of the neutral power, a belligerent 
ship of war does not leave a port where it is not entitled to remain, the 
neutral power is entitled to take such measures as it considers necessary 
to render the ship incapable of taking the sea during the war, and the 
commanding officer of the ship must facilitate the execution of such 
measures. 

When a belligerent ship is detained by a neutral power, the officers 
and crew are likewise detained. 

The officers and crew thus detained may be left in the ship or kept 
either on another vessel or on land, and may be subjected to the measures 
of restriction which it may appear necessary to impose upon them. A 
sufficient number of men for looking after the vessel must, however, be 
always left on board. 

The officers may be left at liberty on giving their word not to quit 
the neutral territory without permission. 

In case a belligerent war ship, after due notification, does not 
leave a neutral port where it is no longer entitled to remain, the 
right of the neutral to take whatever measures it may deem necessary 
to render the ship incapable of further service during the war must 
be clear to all. That it is the duty of the commander to facilitate the 
execution of such measures necessarily follows. 

The detention of the officers and crew in such case is analogous to 
the treatment accorded troops of a belligerent which seek refuge in 
neutral territory. The neutral must itself determine the measures 
of restriction to be imposed. That such a state should be permitted 
to accord certain freedom to officers is reasonable and in harmony 
with modern practice. 



« Id., 26. 

45 See Oppenheim, Inter. Law, II, 350. 
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Article 25 declares : 

A neutral power is bound to exercise such surveillance as the means 
at its disposal allow to prevent any violation of the provisions of the 
above articles occurring in its ports or roadsteads or in its waters. 

This articles embodies the principle expressed in the second article 
of the Neutrality Eules of the Treaty of Washington, May 8, 1871. 
The Report to the Conference states that the principle itself encoun- 
tered no opposition, and that the chief effort on the part of the comite 
was to find a declaration which would not impose on neutral states a 
responsibility out of proportion to the means at their disposal. The 
language used wisely imposes upon the neutral a duty measured by 
" the means at its disposal," which, as has been already seen, more 
aptly describes the extent of the obligation of such a state than the 
term " due diligence " employed in the Treaty of Washington. 46 

Article 26 declares : 

The exercise by a neutral power of the rights laid down in the present 
convention can under no circumstances be considered as an unfriendly 
act by either of the belligerents who has accepted the articles relating 
thereto. 

This article was presented to the comite by M. Teharykow, of 
Eussia. In reply to the objection that such a provision was unneces- 
sary it was argued that the convention itself constituted a wholly 
new regulation of conduct; that those states which adhered thereto 
would be extremely desirous of being safe from criticism and com- 
plaint if its provisions were followed. It seems fortunate that 
article 26 was not eliminated. 47 

Article 27 declares : 

The contracting powers shall communicate to each other in due course 
all laws, proclamations, and other enactments regulating in their re- 
spective countries the status of belligerent war ships in their ports and 
waters, by means of a communication addressed to the Government of 
the Netherlands, and forwarded immediately by that Government to the 
other contracting powers. 

*« Report to the Conference, 28. 
47 Id., 29. 
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Article 28 declares : 

The provisions of the present convention do not apply except to the 
contracting powers, and then only if all the belligerents are parties to 
the convention. 

Articles 27 and 28 require no comment. 48 

A general conclusion as to the advantages of the thirteenth con- 
vention can be of slight value. That its provisions do not impose 
undue hardships upon a neutral is apparent. The extent of the obli- 
gation of such a state is justly declared to be determined by the 
means at its disposal in every situation. The most striking feature 
of the convention is the permission given to a belligerent war ship, 
first, to remain more than twenty-four hours in the waters of such 
neutral states as may have enacted special provisions permitting 
such sojourn; and secondly, to fill its bunkers built to carry fuel, 
in such neutral countries as may have adopted that method of deter- 
mining the amount to be supplied. 

Charles Cheney Hyde. 

« The remaining articles ( 29 to 33 ) relate solely to the details of ratification, 
coming into force, denunciation of, and adhesion to the convention, and to the 
functions to be exercised by the Netherlands Ministry for Foreign Affairs in 
that connection. For that reason the text is not quoted. 



